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Fired CFO gets copies of
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all documents he wrote

By PAauL FLETCHER
former chief financial offi-
cer who sued after being
fired is entitled to copies of
all documents he authored,
: W% received and reviewed or
had access to while he worked at the
company.

The Supreme Court of Virginia
has never addressed this issue of
civil procedure and evidence law, the
judge noted.

In Rush v. Sunrise Senior Living
Inc., Bradley B. Rush filed a breach
of contract and defamation suit
against his ex-company, a McLean-
based developer and operator of
senior citizen assisted living com-
munities. Rush, who was CFO for 22
months, claimed he was fired for
being a whistleblower to the Securi-
ties and Exchange Commission,
among other things. The company
said he violated its policies.

Rush filed a lengthy list of docu-
ments he wanted to see last fall;
Sunrise claimed, attorney-client

privilege in an effort to short-circuit
his request. This privilege protects
any communication between a
lawyer and a client.

Rush filed a motion to compel pro-
duction of the information.

One of the requests sought “all
documents created, received and re-
viewed or maintained by Mr. Rush
during his employment.”

This particular request caught the
attention of Fairfax Circuit Judge
Robert W. Wooldridge Jr., who wrote
that the Supreme Court of Virginia
has yet to address “whether the at-
torney-client  privilege applies
against a former officer or director as
to documents created” while he
worked at the defendant company.

Other jurisdictions have handled
the issue, Wooldridge said, with re-
sults going both ways. Courts in a
few states, such as Colorado and
Delaware, have given the ex-em-
ployee the documents, figuring he al-
ready knew the content of his own
communications with lawyers for the
organization.

Other courts, such as those in Wis-
consin and New York, have rejected
access to the information, upholding
the privilege.

The judge cited a well-known trea-
tise on the law of evidence. For the
privilege to attach to the informa-
tion, the element of confidentiality
must be maintained.

That made the difference for
Wooldridge, and he wrote the privi-
lege does not apply to the informa-
tion in this case, since no effort was
made to keep it confidential from
Rush while he worked at Sunrise.

On the other hand, the privilege
may still apply to documents that
were not intended for his eyes while
he was CFO or were not reasonably
accessible to him.

Given the volume of material
sought, the judge appointed Fairfax
lawyer Joel M. Birken as a special
commissiener to review all the other
material enumerated in Rush’s re-
quests. That information will subject
to another hearing at a later date,
the judge said.



